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November 2001
Willful Drivel
ROGER BERNHARDT
In Patarak v Williams (2001) 91 CA4th 826, 111 CR2d 381, reported in this issue at p 295, the
landlord made the interesting defense that she shouldn’t be deemed guilty of willfully violating
the Mobilehome Residency Law (CC §§798–799.9) without a showing that she was guilty of
malice, fraud, or oppression, because the statutory penalties imposed by CC §798.86 amounted
to punitive damages under CC §3294. Her defense was rejected, and thus we now have in
California not only compensatory damages and punitive damages, but also statutory damages for
“willful” behavior that need not be malicious, fraudulent, or oppressive.
Because “willful” requires only a willingness to do the act, without demanding any intent to
cause harm or to break a law, it sets a much lower standard than that required for imposing
punitive damages. Given that only negligent or unintentional conduct ranks below it, most of our
behavior is and should in fact be willful. But knowing what you are doing can get you in extra
trouble when what you are doing is otherwise prohibited.
Not knowing too much about this word, I searched the Civil Code for instances where
willfulness matters in real estate transactions, and found much more than I expected. The list
below is extremely partial:
1. Landlord and tenant relations. Not surprisingly, many code sections sanctioning willful
behavior are directed at landlords. In Patarak, the landlady suffered a liability of up to $2000 for
each “willful violation” of the Mobilehome Residency Law. Among other things, that law also
prohibits or regulates compulsory waivers, discrimination, disclosures, fees, security deposits,
and evictions. There is a lot of potential fine money there. (Had this been a marina instead of a
mobilehome park, these willful violations would have incurred penalties of only $500. CC
§800.200). As for tenancies in general, “willfully” interrupting utility services, denying access
(e.g., by changing locks), or removing doors or personal property can lead to a sanction of $100
per day. CC §789.3. (Under this statute, however, the act must also be done “with intent to
terminate the occupancy,” which may make its willfulness requirement unimportant.)
Landlords should also watch what they do under rent control ordinances, because willfully
charging too much can lead to the tenant’s recovery of treble the excess amount charged. The
phrase in CC §1947.11 is “willfully or intentionally,” but since the conjunction is “or,” it doesn’t
matter much how intentionally differs from willfully in this context.
Even tenants have to watch out, although not as much. If they “willfully or wantonly” damage
their premises, their landlord is relieved from the duty of keeping the premises in the state of
repair that the code otherwise requires. CC §1941.2(a)(4). No affirmative penalty is imposed for
the willfulness, however, and the “wantonly” alternative adds little but colorful language to the
code section.
2. Landowners. People who keep their land open to the public for recreational use are given
general immunity from tort liability for dangerous conditions, but they lose that protection in the
event of a “willful or malicious failure to guard or warn” about such conditions. CC §846. Here,
the sanction is not extra damage liability, but exposure to liability for actual damages, which can
be pretty high when personal injuries are involved. Because the malice element is only an
alternative rather than an indispensable requirement, that seems to mean that you can get in
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trouble simply for not posting a “look out for the hole in the ground” sign if you knew there was
a hole in the ground, regardless of how mean you were actually feeling. Landowner liability also
ensues when “willful, wanton or criminal conduct” causes injury to a person committing a felony
on the premises (CC §847), but none of these “or”s seem to add anything.
3. Sales. There are many mandatory disclosures required in real estate sales, and a willful
failure to make them sometimes makes a difference. For instance, under CC §1133(d), the willful
failure to disclose the existence of a blanket encumbrance on subdivided property makes the
violator (i.e., the seller or broker) potentially liable for actual damages and a fine of up to $500.
(That literally should mean that, absent willfulness, there is no liability even for the actual
damages that result, but I doubt that is the case.) Willful failure to make certain disclosures in
common interest projects, as required by CC §§1134 and 1368, also makes one liable for actual
damages as well as a civil penalty of up to $500 plus attorney fees. CC §1368(d).
In residential sales, transfer disclosure statements are required (see CC §§1102–1102.17), and
the liability is for actual damages whenever the violation is “willful or negligent” (although in
neither case is the transaction to be invalidated because of it). CC §1102.13.
Under CC §886.020, purchasers who willfully refuse to execute releases of recorded but
unperformed sales contracts are liable for actual damages as well as attorney fees. Because the
code section also imposes a “without good cause” requirement, the effect on the “willfulness”
requirement is unclear.
Rent skimming (collecting rent without paying the mortgage) is a tort, entitling sellers,
lenders, and tenants to recover actual, and perhaps treble, damages. See CC §891. Multiple acts
of rent skimming—defined in CC §890(b) as “knowingly and willfully rent skimming with
respect to each of five or more parcels of residential property acquired within any two-year
period”—can get you a year in jail or a $10,000 fine, or both, with each additional offense
costing another $10,000 as well as another year (in prison, not jail). See CC §892. I don’t know
how much “knowing” adds to willful, but the additional requirement of “multiple” seems to say
that even the willful rent skimmer who does it only four times or less risks only civil exposure.
4. Homeowner associations. Like landowners who allow the public to use their land, volunteer
officers and directors are protected from personal injury liability if things are done right. CC
§1365.7. That requires not only that the association must have adequate liability insurance, but
also that the volunteers’ acts must be performed “in good faith” and not in a “willful, wanton, or
grossly negligent” manner. CC §1365.7(a). This implies that there is no liability for mere
ordinary negligence (unless there is such a thing as bad faith negligence).
5. Construction. Claimants qualified under the mechanics’ lien law who “willfully” seek
payment for false claims (CC §3118), or who “willfully give” false stop notices (CC §3168),
forfeit their liens and other rights. That can amount to a large penalty, depending on how much
was owed.
Contracts that indemnify contractors for losses resulting from their “sole negligence or willful
misconduct” are void. CC §2782(a). This seems no worse than not having gotten the
indemnification in the first place.
6. Loans. Lenders face the most sanctions for acting willfully. For example, an unlicensed
lender that willfully charges usurious interest is guilty of loan sharking, a felony punishable by
up to five years in prison. CC §1916–3(b). (Nonwillfully charging too much interest merely
entails treble damages. CC §1916–3(a).)

Under CC §2924i(f)(1), improper documentation of balloon payment loans does not invalidate
the loan itself, but a willful violation subjects the violator to liability for actual damages, and
attorney fees “if the debtor prevails.” That pretty clearly makes attorney fees a one-way matter.
Under CC §1917.410, regulating shared-appreciation loans for seniors, a lender asked to
estimate the fair market value of property is not liable for an erroneous estimate so long as the
estimate was made in good faith. “Willful or repeated” overpricing of other property in similar
situations is evidence of lack of good faith. Civil Code §2954, dealing with impound accounts,
also subjects violators to a fine for “willful or repeated” violations.
Willfully failing to disclose purchase money liens on residential property may make the guilty
party liable only for actual damages under CC §2965, but when “any material disclosure . . . has
been materially and willfully misrepresented,” the statute of limitations is extended for two years
after discovery. CC §2967. Misrepresentations that may be willful, but are neither material nor
related to material matters, are not subject to such prolongation (although whether there is any
liability at all in such cases is itself doubtful).
On the loan payoff side, willful failure to deliver a beneficiary or payoff statement on request
makes the lender liable for actual damages, “and, whether or not actual damages are sustained,” a
“forfeiture” of $300 is imposed for each failure, although not more than once every six months.
CC §2943(e)(4). Willful failure to discharge a mortgage that has been paid, as required by CC
§2941, is a misdemeanor punishable by a fine of $50 to $400 or up to six months’ jail time, or
both. CC §2941.5. For purposes of §2941.5, “willfully” means “simply a purpose or willingness
to commit the act, or make the omission referred to. It does not require an intent to violate the
law, to injure another, or to acquire any advantage.” Is this definition different from the one used
in the other sections mentioned?
Finally, at foreclosure sales, a bidder who “willfully fails to deliver” the funds necessary to
cover the bid commits a misdemeanor punishable by a fine of up to $2500 (CC §2924h(d)),
which is much larger than the penalties discussed above. The punishment is increased to a
maximum fine of $10,000 and/or up to one year of jail time if the act would also “operate as a
fraud or deceit” (CC §2924h(g)), which is the only instance I saw where willfulness alone was
distinguished and treated more lightly than fraudulent and deceitful conduct. One wonders what
kind of evidence a jury would need in order to decide whether a bidder’s failure to pay is
inadvertent, or intentional, or willful, or perhaps even fraudulent.
Fifty years ago, in Freedman v The Rector (1951) 37 C2d 16, 230 P2d 629, Justice Traynor
ruled that allowing the seller to retain a purchaser’s deposit following the purchaser’s breach of a
land contract would constitute impermissible punitive damages unless malice, fraud, or
oppression could also be shown—even though the breach was willful and even though the
contract contained a liquidated damages clause providing for exactly that remedy. The court
stated (37 C2d at 21):
To permit what are in effect punitive damages merely because a party has partially performed
his contract [i.e., made a down payment] before his breach is inconsistent both with section 3294
of the Civil Code limiting the right to exemplary damages and sections 1670 and 1671 dealing
with liquidated damages. “A penalty need not take the form of a stipulated fixed sum; any
provision by which money or property would be forfeited without regard to the actual damage
suffered would be an unenforceable penalty.” [Citation] Such penalties cannot reasonably be
justified as punishment for one who willfully breaches his contract.
We have obviously come a long way since then. The sanctions for such conduct, even when
devoid of malice, are sufficiently powerful as to cause all attorneys to caution their clients
regularly to avoid committing the heinous sin of willfulness.

CAVEAT: All omissions by the author of other provisions in the Civil Code (of which there are
many) or of provisions in all of the other codes are either inadvertent, accidental, unintentional,
unintended, fortuitous, careless, or even perhaps negligent, but never willful.

